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QUESTIONS PRESENTED 


Whether the denial of appellant’s application for suspension of 

j 

i 

deportation based on an exercise of the Attorney General's discretion 
under Section 19(c)(2)(b) of the Immigration Act of 1917, as amended, 
had "been actuated by considerations that Congress could not have in¬ 
tended to make relevant” or 


Whether the administrative agency's decision denying appellant's 


application for suspension, of deportation, primarily on 


the ground that 


he had no family ties in the United States, was based on an erroneous 

i 

construction of Section 19(c)(2)(b) of the Immigration Act of 1917, as 
amended. 


I 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 

DEMI TRIOS COSTAS MELACHRINOS, ) 

) 

Appellant) 

) 

v. ) No. 12,961 

) 

HERBERT BROWNELL, JR. ) 

Attorney General of the ) 

United States ) 

) 

Appellee ) 

BRIEF FOR APPELLANT 
Jurisdictional Statement 

The appellant brought an action below for a declaratory judgment 
and review of a deportation order. The appeal is from an order of the 
District Court granting appellee’s motion for summary judgment. This 
Court granted a stay of deportation pending this hearing. The jurisdic¬ 
tion below was based on 28 U. S. C. A. 2201 and 5 U. S. C. A. 1009. In 
this court jurisdiction is had under 28 U. S. C. A. 1291. 

Statement of the Case 
A. The Appellant 

The appellant, at the time of the administrative hearing on May 
28, 1952, was a 42 year old married male, a native and citizen of Greece, 
who last entered the United States at the port of New York on June 29, 
1944, and was lawfully admitted as a seaman (J. A. 15). The appellant 
had no close relatives in the United States. He has a wife, two children, 
and six brothers living in Greece (J.A. 16). 

He was employed as a counterman earning $55. 00 a week. His 
assets consist of $200 in cash and $600 in personal effects (J. A. 15). 
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Appellant worked as a seaman on merchant vessels during the 
period of World War II up to the time of his last entry to the United 
States on June 29, 1944 (J. A. 18). 

! 

B. The Deportation Proceedings 

The appellant was given an administrative hearing following his 

! 

i 

being taken into custody for remaining in the United States after his 
seaman’s immigration visa had expired. He was found deportable as 

i 

charged under the Immigration Act of 1924, in that, he failed to be in 

i 

possession of a valid immigration visa (J. A. 16, 17, 18). In the course 

j 

of his hearing appellant filed an application for suspension of deportation 
under Section 19(c)(2)(b) of the Immigration Act of 191j7, as amended. 

It was established that he met the residence requirement for eligibility 
for such an application (J. A. 16, 18). 

The appellant has no arrest or criminal record, he registered 

under the Selective Training and Service Act of 1940 and demonstrated 

j 

that he had no connection with subversive groups. It was established 
that he had been a person of good moral character for the preceding five 

i 

years (J.A. 16). 

i 

The Hearing Officer concluded in his decision of May 28, 1952 

i 

(J.A. 15) that while appellant met the minimum statutory requirements 
for eligibility for suspension of deportation it was held that suspension 
of deportation was not warranted. The reasons given were that: 


?♦< 


The respondent has no close family ties in the 
United States nor has he established any roots 
in this country. ” (J. A. 16) 


The Hearing Officer also found that the Greek quota was oversubscribed 

j 

and that appellant could not obtain a prompt issuance of an immigration 

J 

I 

visa (J.A. 16). j 


i 
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The alien then appealed to the Board of Immigration Appeals 
which issued an order dated March 12, 1953 (J. A. 17, 18) which recited 
in pertinent part: 

"Notwithstanding the fact that this alien meets the 
residential requirements for suspension of depor¬ 
tation under Section 19(c)(2)(b) of the Immigration 
Act of 1917, as amended, the facts and circum¬ 
stances in the case do not warrant the granting of 
that relief." 

The obvious basis for this conclusion which is also recited in the Board’s 
order of March 12, 1953, was: 

"He has no dependents or close family ties in the 
United States. " (J.A. 17) 


C. The Court Proceedings 

This action began in the District Court by filing the complaint 
(J.A. 1) on June 27, 1955, alleging in pertinent part at paragraph 9 
thereof (J.A. 3): 

"* * * that had the defendant considered the 
favorable factors developed at the hearing 
and not premised his decision on an errone¬ 
ous conclusion of law, the defendant undoubt¬ 
edly would have entered an order suspending 
plaintiff’s deportation. ’* 

The Government answered denying that the Hearing Officer committed 
an error of law (J.A. 8). 

Thereafter appellee filed a motion for summary judgment and 
attached to the motion the record of the Immigration and Naturalization 
Service with respect to appellant’s deportation hearing (J.A. 11). On 
October 31, 1955, the District Court passed an order granting appellee’s 
motion for summary judgment (J. A. 12, 13). Appellant thereafter filed 
a notice of appeal (J.A. 13, 14) and obtained an order from this Court 
staying appellant’s deportation pending a full hearing here. 


Statutes Involved 


Section 19 of the Immigration Act of 1917, 8 U. S. C. 155, 


* * * * 

i 

(c) In the case of any alien (other than one to whom 
subsection (d) of this section is applicable) who is 
deportable under any law of the United States and who 
has proved good moral character for the preceding 
five years, the Attorney General ipav * * * (2) sus¬ 
pend deportation of such alien if he is not ineligible 
for naturalization or if ineligible, such ineligibility 
is solely by reason of his race, if he finds (a) that 
such deportation would result in serious economic 
detriment to a citizen or legally resident alien who 
is the spouse, parent, or minor child of such de¬ 
portable alien; or (b) that such alien has resided 


continuously in the United States for seven years or 


more and is residing in the United States upon July 1, 


1948 . * * * (As amended July 1, 1948, Ch. 783, 62 
Stat. 1206) (Underscored portion is amendment of 
July 1,1948.) i 

Administrative Procedure Act, Section 10(e), 5 U. S. C. 1009(e) 


in pertinent part; 


So far as necessary to decision and where presented 
the reviewing court shall decide all relevant ques¬ 
tions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applica¬ 
bility of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or un¬ 
reasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found 
to be (1) arbitrary, capricious, an abuse of discre¬ 
tion, or otherwise not in accordance with law; (2) 
contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory 
right; * * * In making the foregoing determinations 
the court shall review the whole record or such por¬ 
tions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. 


Statement of Points 

I 

The Court erred in dismissing the complaint which alleged that 
the appellee had committed an error of law in denying appellant's appii 

j 

cation for relief from deportation. 
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Summary of Argument 

The Hearing Officer’s decision of May 28, 1952, and the af¬ 
firmance thereof by the Board of Immigration Appeals denying appel¬ 
lant’s application for suspension of deportation on the ground, in the 
main, that ”he had no family ties in the United States” was not a basis 
for such unfavorable action within the scope of Section 19(c)(2)(b) of the 
Immigration Act of 1917, as amended. In the light of the legislative 
history of the Act, the basis thus announced by the administrative agency 
was not a consideration that Congress intended to make relevant and 
was clearly outside the scope of the Attorney General’s authority upon 
which he might exercise his discretion. 

The Board’s notion that an absence of a showing that appellant 
had ’’family ties in the United States” who would be affected by his depor¬ 
tation was grounds for denial of his application for relief is a re mnan t 
of the former Section 19(c) of the 1917 Act. Before the amendment of 
July 1, 1948 [Section 19(c)(2)(b) of that Act] the alien had to demonstrate 
that his deportation ’’would result in serious economic detriment to a 
citizen or legally resident alien who is a spouse, parent, or minor child 
of such deportable alien. ” 

The July 1, 1948 amendment removed the ’’family tie” factor as 
an element to be considered in the exercise of the Attorney General’s 
discretion when passing upon applications for relief from deportation. 

This Court, within the permissible scope of judicial review 
under the Administrative Procedure Act, should set aside the order and 
remand the case for further hearing. 
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Argument 


The decision of the Hearing Officer and the Board of 


Immi 




ication 


or relief was in excess of the Attorney General's 


discretion permissible under Section 19(c)(2)(b) of 


e Immigration Act < 


IMS! 


Appellant, a deportable alien, sought relief from deportation 
under Section 19(c)(2)(b) of the Immigration Act of 1917, as amended, 

i 

and specifically the following provisions: 

i 

I 

i 

?f In the case of any alien * * * who is deportable 
under any law of the United States and who has 
proved good moral character for five years, the 
Attorney General may * * * suspend deportation 
of such alien * * * if he finds * * * that such 
alien has resided continuously in the United States 
for seven years or more and is residing in the 
United States on July 1, 1948 * * *" 

i 

It was contended and conceded that appellant met all the statutory 
qualifications for his application for suspension to be passed upon by the 
Attorney General in the exercise of his discretion. 

j 

The Attorney General then proceeded to deny appellant's applica¬ 
tion for relief from deportation giving as a reason in the main that appel¬ 
lant "had no dependents or close family ties in the United States. " It is 

| 

axiomatic that courts will not judicially review administrative discretion 
which is fairly exercised free from abuse and caprice. However, where 
it appears that the agency's action was outside the scope of its authority 

j 

or "actuated by considerations that Congress could not have intended to 

j 

make relevant," then appellate courts are empowered within the permis- 

sible scope of judicial review under the Administrative Procedure Act 

; 

(Section 10(e)) to set aside the administrative order and remand the case 

| 

for further hearing. ■ 
















I 


The nonreviewability of the exercise of the Attorney GeneraTs 
discretion on the one hand and the limitations of the exercise of that 
discretion on the other are referred to in United States ex rel Kaloudis 
v. Shaughnessy , (2 Cir., 1950), 180 F. 2d 489, at 491: 

’’The power of the Attorney General to suspend de¬ 
portation is a dispensing power, like a judge’s 
power to suspend the execution of a sentence, or 
the President’s to pardon a convict. It is a mat¬ 
ter of grace, over which courts have no review, 
u nle ss.. - as we are assuming - it affirmatively 
appears that the denial has been actuated by con ¬ 
siderations that Congress could not have intended 
to make relevant. ” (Underscoring ours)~ 

The finding by the Hearing Officer that appellant ’’had no family 
ties” was not a consideration that Congress could have intended to make 
relevant in acting on applications for suspension of deportation. United 
States ex rel Kaloudis v. Shaughnessy , supra . The appellee’s assertions 
in the Answer that the Board concluded, ’’based upon all the evidence in 
the record and in the exercise of its discretion, ” that suspension of de¬ 
portation was not warranted does not constitute a finding of fact within 
the contemplation of Congressional intention to support the agency’s 
action. The Board’s decision based upon the generalization that it finds 
support upon ’’all the evidence in the record” without more specific find¬ 
ings may be set aside by the Court of Appeals on review. The necessity 
for specific findings was highlighted in the case United States ex rel 
Kaloudis v. Shaughnessy , supra . In that case, the Board gave as its 
reason for denying suspension of deportation, despite statutory eligibility, 
that ’’the alien was a member of an organization appearing on the pro¬ 
scribed list issued by the Attorney General, the International Worker’s 
Order. ” In this regard the Court said at page 490: 


I 





, 
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TT In spite erf the Board’s statement that its decision 
was upon 'all the evidence upon record, ’ we shall 
also assume that its action was based only upon 
relator's membership in the 'Order,' with which 
he has severed his connection at the time of the 
hearing. '* (underscore ours) 

I 

The Supreme Court has repeatedly admonished administrative 

i 

! 

agencies that if they expect their orders to withstand judicial condemna¬ 
tion, that they must be supported by specific findings and pursuant to 
standards prescribed by the statutes authorizing their existence. In 

j 

the light of the allegations of appellant's complaint and the statements 

j 

i 

contained in the Hearing Officer's decision (J. A. 15, et seq), the denial 

of appellant's relief from deportation was based upon a finding which had 

j 

no relevancy to the statute prescribing the limits of the Attorney General's 
discretion, i. e., that appellant "had no family ties in the United States. " 

i 

With regard to administrative action in excess of statutory authority, 






> 


► 

► 

» 


* 

> 


> 


the Supreme Court said in United States v. Carolina Freight Carriers 

i 

Corp ., (1942), 315 U.S. 475, 489, 62 S. Ct. 722, 729: 

"Congress has prescribed statutory standards pursuant 
to which those rights are to be determined. Neither 
the Court nor the Commission (Board) is warranted in 
departing from those standards because of any doubts 
which may exist as to the wisdom of following the 
course which Congress has chosen. Congress has 
also provided for judicial review as an additional as¬ 
surance that its policies be executed. That review 
certainly entails an inquiry as to whether the Com¬ 
mission (Board) has employed those statutory stand¬ 
ards. If that inquiry is halted at the threshold by 
reason of the fact that it is impossible to say whether 
or not those standards have been applied, then that 
review has indeed become a perfunctory process. If, 
as seems likely here, an erroneous statutory con¬ 
struction lies hidden in vague findings, then statutory 
rights will be whittled away. An insistence upon the 
findings which Congress has made basic and essential 
to the Commission's (Board's) action is no intrusion 
into the administrative domain. It is no more and no 


i* 


h» 


* 


► 
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less than an insistence upon the observance of those 
standards which Congress has made prerequisite 
to the operation of its statutory command.' Opp 
Cotton Mills, Inc., v. Administrator, 312 U. S. 126, 

144, 657, 61 S. Ct. 524, 532, 85 L. Ed. 624. Hence 
that requirement is not a mere formal one. Only when 
the statutory standards have been applied can the ques¬ 
tion be reached as to whether the findings are supported 
by evidence. ” 

See also Public Utilities Commission v. Federal Power Commission , 
205 F. 2d 116, and Automatic Canteen Co . v. Federal Trade Commis 
sion, 346 U.S. 61, 81, 73 S. Ct 1017, 1028: 


’’Certainly we should have a more solid basis than an 
unexplained conclusion before we sanction a rule of 
evidence that contradicts anti-trust (immigration) 
policy and the ordinary requirements of fairness. 

While this court ought scrupulously to abstain from 
requiring of the commission (Board) particulariza¬ 
tion in its findings * * *, it is no less important, 
since we are charged with the duty of reviewing the 
correctness of the standards which the commission 
(Board) applies and the essential fairness of the 
mode by which it reaches its conclusions that the 
commission (Board) do not shelter behind uncritical 
generalities or such looseness of expression as to 
make it essentially impossible for us to determine 
what really lay behind the conclusions which we are 
to review. " 

"We must know what a decision means before the duty becomes ours to 
say whether it is right or wrong. " United States v. Chgo., St. P & 
P.R.R., (1935), 294 U.S. 499, 55 S. Ct. 462, 467. 


(1) Denying an application for suspension of deportation 
for the reason that an alien "had no family ties in 
the United States" was contrary to Congressional 
intent 

In the light of the requirement discussed above that administrative 
orders should be based upon specific findings within the scope of the 
standards prescribed by their statutory existence, it becomes apparent 
that the appellee exceeded his authority by erroneous construction of 


L 
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Section 19(c)(2)(b) and went beyond Congressional intent in denying ap¬ 
pellant’s application for relief from deportation on the ground that ”he 

i 

had no family ties in the United States. ” 

! 

Appellant placed his reliance for the favorable exercise of the 
Attorney General’s discretion on so much of Section 19(c) of the Immi¬ 
gration Act of 1917, as amended, which reads in pertinent part as 
follows: 

’’* * * the Attorney General may * * * suspend depor¬ 
tation of such alien ♦ * * if he finds * * * such alien 
has resided continuously in the United States for seven 
years or more and is residing in the United States upon 
July 1, 1948. ” 

! 

By the Act of July 1, 1948, amending Section 19(c) of the 1917 Act, Con- 

i 

gress intended to adjust the deportable status of those aliens in appellant’s 
circumstances to that of a permanent resident The Hearing Officer 
and the Board of Immigration Appeals wholly ignored the Congressional 
intent in denying appellant’s application for suspension of deportation 
when it gave as a basis for its unfavorable decision that appellant "had 
no family ties. ’’ It was the specific intention of Congress that the element 
"no family ties" not be a consideration which Congress deemed relevant 
in passing upon such applications. A reading of Senate Report No. 1204, 
80th Congress, Second Session, titled "Amending Subsection (c) of Sec¬ 
tion 19 of the Immigration Act of 1917, as amended" readily discloses 
that Congress specifically removed the requirement of "family ties" as 
a basis for the exercise of the Attorney General’s discretion. The 
pertinent portion of Senate Report No. 1204 reads as follows: 

"Purpose of the Bill 

The bill, as amended, has a twofold purpose: (1) to 
enlarge the class of deportable aliens who are eligible 



for suspension of deportation in the discretion of the 
Attorney General, 


* * * * 

It is the information of the committee that there are 
a number of woifhy^ases in which persons, deport¬ 
able on technical grounds, have lived in the United 
States for many years, but have no close family ties 
so as to enable them to become eligib le for discre¬ 
tionary relief on the basis of serious economic detri¬ 
ment to a citizen or legally resident alien, who is the 
spouse, parent, or minor child of such persons. The 
committee has already considered and recommended 
the enactment of private bills to adjust the immigra¬ 
tion status of certain deportable aliens who are in this 
general category. It is only just that other persons in 
this category who have not been favored by the introduc¬ 
tion of private bills should have their cases considered 
for relief. ” ' " 

This report is set out in full in 2 U. S. Code Congressional Service , p. 

2234, 80th Congress, Second Session (1948). 

It goes without saying that while the language of the amendment 
of July 1, 1948 itself is unambiguous, nevertheless an understanding of 
its purpose requires resort to the legislative history. ”It is hardly 
necessary to say that the reports of a legislative committee explaining 
a bill referred to it may be used in determining the intention of Congress 
in the event of doubt or difficulty in its construction as enacted. M 
Washington Ry. & Elec. Co . v. District of Columbia , 64 App. D. C. 

243, 246, 77 F. 2d 366; citing Duplex Printing Press Co . v. Peering , 


254 U.S. 443, 41 S. Ct. 172. 


It is clear from the legislative reports that the amendment of 
July 1, 1948, was specifically intended to enable aliens, deportable on 
technical grounds such as appellant, to become eligible for discretionary 
relief. The unfavorable decision of the Hearing Officer and Board of 
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Immigration Appeals based upon the finding that appellant had "no family 

i 

ties” was a remnant of the requirement for such relief under Section 
19(c) of the Immigration Act of 1917 prior to the amehdment of July 1, 
1948. By legislative pronouncement the necessity of "family ties" no 

i 

^longer exists as an element to be considered in the exercise of the At¬ 
torney GeneraTs discretion for a favorable decision on an application 

I 

| for suspension of deportation. 

i 

Conclusion 

The administrative action which was sustained by the District 
Court in granting appellee’s motion for summary judgment was based 

I 

upon an erroneous construction of Section 19(c)(2)(b) of the 1917 Act in 

I 

that, the Attorney General attempted to exercise his discretion based 

upon a conclusion which had "been actuated by considerations that Con- 

| 

gress could not have intended to make relevant. " This Court, within 

j 

the permissible scope of judicial review, should remand the case to the 
Attorney General for a fair hearing. 



Certificate of Service 


I hereby certify that two (2) copies of Appellant’s Brief and Joint 

i 

Appendix were handed to Leo A. Rover, Esq., United States Attorney, 
U. S. District Court House, Washington, D. C., Attorney for Appellee, 



i 
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m THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DEMITRIOS COSTAS MELACHRINOS ) 

323 Columbus Ave. ) 

New York, New York ) 

) Filed: June 27, 1955 
Plaintiff ) Harry M. Hull, Clerk 

v. ) Civil Action No. 2809-55 

) s 

HERBERT BROWNELL JR. ) j 

Attorney General of the ) 

United States ) 

) ! 

Defendant ) 


COMPLAINT 

(Action for Declaratory Judgment and Review under 
the Administrative Procedure Act and for Injunctive Relief) 

The plaintiff respectfully alleges: 

1. That this is an action for declaratory judgment under the 

i 

Declaratory Judgment Act (28 U. S. C. 2201) and for review under the 

! 

Administrative Procedure Act (5 U. S. C. 1001 et seq). j 

2. That the defendant, Herbert Brownell, Jr. j is the Attorney 

i 

General of the United States and is charged with the statutory duty to 
determine, after appropriate hearings, whether aliens who have entered 
the United States are to be deported. The defendant is also vested with 

j 

authority by law to hear applications for suspension of deportation made 

i 

by aliens and after fair hearings exercise his discretion, from the evi- 

dence adduced, in a fair and impartial manner in determining whether 

| 

the application should be granted or denied. 

j 

3. The plaintiff is an alien, citizen of Greece, and not claiming 

i 

American citizenship. 

i 

4. The plaintiff last entered the United States lawfully as a sea- 

| 

man at the port of New York on June 29, 1944. He has remained in the 

i 

United States continuously until the date of these proceedings. 
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5. The defendant issued a warrant of arrest against the plaintiff 
on April 7, 1952, which was served on the plaintiff April 21, 1952, direct¬ 
ing that the plaintiff be taken into custody and deported for failure to be 

in possession of a valid immigration visa, in that, he remained in the 
United States longer than permitted by his original seaman’s visa. 

6. A hearing was held May 28, 1952, on the charge set out in the 
warrant, to wit, that under the Immigration Act of May 26, 1924, the 
plaintiff was subject to deportation for the reason that at the time of his 
entry he was not in possession of an unexpired immigration visa. At 
the hearing the plaintiff made application for suspension of deportation 
under Section 19(c)(2)(b) of the Immigration Act of 1917, as amended, 
and as a secondary and alternative relief asked for voluntary departure 
in lieu of deportation. 

7. In support of his application for suspension of deportation the 
plaintiff demonstrated that he had no criminal record; that he was gain¬ 
fully employed and had cash assets and personal effects, that he paid his 
income taxes regularly; that he resided in the United States in excess of 
seven years, and during that period was a person of good moral charac¬ 
ter, and was residing in the United States on July 1, 1948. 

8. At the hearing conducted by the defendant on May 28, 1952, 
its Hearing Officer concluded that plaintiff: 

”* * * was not a bona fide seaman at the 
time of his last entry such entry was an 
unlawful one and he is deportable as 
charged under the Immigration Act of 
1924.” 

By reason of the defendant having adopted the Hearing Officer’s errone¬ 
ous conclusion of law, the plaintiff was ordered deported without having 
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had the benefit of the defendant’s exercise of discretion as required by 

law. By reason of the defendant’s failure to exercise his discretion as 

j 

to the favorable facts developed at the hearing, the plaintiff was denied 

j 

due process of law. 

9. The plaintiff further says that had the defendant considered 

! 

the favorable factors developed at the hearing and not premised his 

I 

decision on an erroneous conclusion of law, the defendant undoubtedly 

would have entered an order suspending plaintiff’s deportation. As a 

! 

basis for this contention plaintiff says that the following facts were 

developed at the hearing held by the defendant’s Hearing Officer: 

i 

’’The record shows that this respondent ♦ ♦ * 
is employed as a counterman earning $55.00 
a week. His assets consist of $200.00 in cash 
and $600.00 in personal effects. Income tax 
receipt forms, records of employment and af¬ 
fidavits of witnesses show conclusively that 
respondent has resided in the United States in 
excess of seven years and was so residing on 
July 1, 1948. It is established that he has met 
the residence requirement for suspension of 
deportation under Section 19(c)(2)(b) of the Im¬ 
migration Act of 1917, as amended^ 

Suspension of deportation is a form of relief 
which is discretionary in its nature and may 
not be claimed as a matter of right. * * * 

While, as previously indicated, this respondent 
meets the minimum statutory requirements so 
far as eligibility for suspension of deportation 
is concerned, it is believed that suspension of 
deportation is not warranted in the instant case. 

A check of the appropriate local and Federal 
records has failed to reveal an arrest or crim¬ 
inal record. He registered under the Selective 
Training and Service Act of 1940 but is not pre¬ 
sently required to register under the Selective 
Service Act of 1948. Inquiry has disclosed that 
the alien has no connection with subversive 
groups. He has submitted affidavit of witnesses 
to establish that he has been a person of good 
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moral character for the preceding five years. 

On the record the alien has established his 
elibibility for voluntary departure in lieu of 
deportation. * * 

10. After plaintiff had been informed of the denial of his applica¬ 
tion for suspension of deportation he exercised his right of appeal from 
the erroneous decision of the defendant's Hearing Officer to the Board 

of Immigration Appeals. Thereafter on March 12, 1953, the Board of 
Immigration Appeals entered an order affirming the decision of the 
defendant's Hearing Officer and in essence stated: 

"Notwithstanding the fact that this alien meets 
the residential requirements for suspension of 
deportation under Section 19(c)(2)(b) of the Im¬ 
migration Act of 1917, as amended, the facts 
and circumstances in the case do not warrant 
the granting of that relief. We have carefully 
examined the evidence relating to the request 
for suspension of deportation, in connection 
with the points argued by counsel, and we find 
that voluntary departure is the maximum relief 
that should be granted. The appeal will be 
dismissed." 

The plaintiff further says that the Board of Immigration Appeals com¬ 
pounded the original error of law which was the basis for the Hearing 
Officer's erroneous order of deportation. 

11. The plaintiff, having exhausted his administrative remedies 
and finalized his order of deportability as of March 12, 1953, now peti¬ 
tions this Court to stay his deportation which, insofar as plaintiff knows, 
is imminent until his complaint can be heard on the merits. 

12. The defendant has failed to exercise the discretion vested 

in him by law to act upon the applications of deportable aliens to suspend 
their deportation for the reason that his decision requiring the plaintiff 
to depart was based upon an error of law which, had it been correctly 
decided, would have resulted in permitting the plaintiff to remain. 
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13. The defendant's action in causing the deportation of the 
plaintiff, based upon an erroneous conclusion of law, is an arbitrary 

i 

and capricious exercise of the power vested in the Attorney General to 

I 

act in matters concerning applications for suspension of deportation by 
aliens. Unless restrained by order of this Court, the defendant will 
cause the plaintiff's deportation by its summary procedures and deprive 

i 

the plaintiff of a remedy and this court of jurisdiction to review the 
arbitrary action of the defendant which has resulted in plaintiff's denial 
of due process of law. 

I 

14. Unless the defendant is restrained forthwith from taking 

i 

the plaintiff into custody and deporting him, the plaintiff will be ir¬ 
reparably injured and deprived of access to this or any other court to 
seek relief to which he is entitled. 

WHEREFORE, plaintiff prays the Court to: i 

(1) Enjoin the defendant from taking him into custody and 
deporting him until this complaint is heard on the merits. 

i 

(2) Declare the proceedings of the Iminigration and Natural 
ization Service and Board of Immigration Appeals null and void. 

(3) Remand the case to the defendant for further hearing 

and correction of the erroneous conclusions of law upon which his deci¬ 
sion is premised. j 

(4) And for such other and further relief as may seem just. 


Of Counsel 


Joseph J. Lyman 

1001 Connecticut Ave., N. W. 

Washington, D. C. 

Attorney for Plaintiff 


Leo Ypsilanti 
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Filed: Sept. 14, 1955 
Harry M. Hull, Clerk 

ANSWER 

Now comes the defendant by his attorney, the United States At¬ 
torney, and answers the complaint of the plaintiff as follows: 

First Defense 

Responding specifically to the numbered paragraphs of the com¬ 
plaint, the defendant avers: 

1. The defendant is not required to answer the allegations con¬ 
tained in paragraph 1 of the complaint. 

2. and 3. Admitted. 

4. It is admitted that the plaintiff last entered the United States 
at the port of New York as a seaman on June 29, 1944 and that he has 
remained in the United States continuously from that date. It is denied 
that the said entry on June 29, 1944 was a lawful one and to the contrary, 
it is averred that it was an illegal and unlawful one. 

5. It is admitted that the defendant, through his representative, 
the District Director, Immigration and Naturalization Service, New York 
District, issued a warrant of arrest against the plaintiff on April 7, 1952 
and that the said warrant was served upon the plaintiff on April 21, 1952. 
It is further admitted that the said warrant directed that the plaintiff be 
taken into custody and it is alleged that the said warrant advised the 
plaintiff should be granted a hearing to enable him to show cause why he 
should not be deported from the United States on the charge that he was 
in the United States in violation of ’’the Immigration Act of May 26, 1924, 
in that, at the time of entry, he was an immigrant not in possession of a 
valid immigration visa and not exempted from the presentation thereof 
by said Act or regulations made thereunder. ” 
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6. and 7. Admitted. 


! 


8. It is admitted that the hearing officer who presided at the 
administrative deportation hearing, in his opinion of May 28, 1952, used 

i 

the language as quoted by the plaintiff in paragraph 8 of the complaint. 

i 

It is denied that the use of the said language indicated or was any er- 

i 

roneous conclusion of law. It is admitted that the plaintiff was ordered 

deported but it is denied that the plaintiff was denied the benefit of the 

| 

defendants exercise of discretion and, to the contrary, it is specifically 
averred that the opinion and order of the hearing officer and of the Board 
of Immigration Appeals which passed upon the case subsequent thereto, 

j 

both affirmatively show that there was an exercise of discretion and that 

i 

the defendant did exercise his discretion in considering the plaintiff's 
case upon the administrative record. 

i 

| 

It is further averred that the hearing officer who presided at the 

| 

administrative deportation hearing in his opinion of May 28, 1952 af- 

i 

i 

firmatively states the basis upon which he concluded that in the exercise 
of his discretion the grant of suspension of deportation should not be ac- 
corded to the plaintiff. The particular language used by the hearing of¬ 
ficer in this connection is as follows; 

’’Suspension of deportation is a form of relief which is 
discretionary in its nature and may not be claimed as a mat¬ 
ter of right. The respondent has no close family ties in the 
United States nor has he established any roots in this coun¬ 
try. His wife, two children, and six brothers reside in 
Greece. He owns his own home in that country and it appears 
from the record that he has been forwarding between $75 and 
$100 a month to his family in Greece. While, as previously 
indicated, this respondent [ plaintiff] meets the minimum 
statutory requirements so far as eligibility for suspension of 
deportation is concerned, it is believed that suspension of 
deportation is not warranted in the instant case. ” 
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It is further specifically denied that defendant failed to exercise 
his discretion as to the favorable facts developed at the hearing and it 
is denied that the plaintiff was denied due process of law. It is averred 
that the defendant exercised his discretion based upon the entire record 
which included favorable as well as unfavorable factors relating to the 
plaintiff and that, based upon this entire record and consideration of all 
factors, as more particularly set forth in the record, the defendant con¬ 
cluded that suspension of deportation should not be granted the plaintiff. 

9. Denied. To the contrary, it is alleged that the defendant con¬ 
sidered all the factors as clearly appears from the order of the hearing 
officer and from the quoted paragraph of that officer’s opinion as set 
forth in the answer to paragraph 8 hereinabove. It is admitted that the 
hearing officer in his opinion used the language quoted in allegation 9 of 
the complaint and it is averred that the said language, when considered 
in its toto , including that part of the quoted second paragraph wherein 
factors adverse to the exercise of discretion in plaintiff’s favor were 
set forth, which language was omitted from the quote by plaintiff but 
which language is set forth in the answer to paragraph 8 hereinabove, it 
appears clear that defendant did exercise his discretion based upon the 
entire record. 

10. It is admitted that plaintiff was advised of the denial of his 
application for suspension by the hearing officer and that he then filed 
his appeal with the Board of Immigration Appeals, which Board did af¬ 
firm the decision of the hearing officer and did in its opinion set forth 
the language contained in paragraph 10 of the complaint as quoted by the 
plaintiff. It is denied that the decision of the hearing officer appealed 
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from to the Board of Immigration Appeals was in any way erroneous and 

i 

it is further denied that the Board of Immigration Appeals did compound 
the alleged error of law referred to by the plaintiff in paragraph 10 of 
the complaint. To the contrary, it is averred that there was no error 
of law and that the plaintiff was as a matter of law properly found to be 
deportable. The sole issue which plaintiff raised in the administrative 
proceedings and which presumably he attempts to raise in this proceed¬ 
ing, is the grant or the failure to grant suspension of deportation. That 

j 

decision denying the application for suspension of deportation was made 
by the defendant based upon the entire record and in the exercise of his 
discretion in accordance with the statute. 

i 

11. It is admitted that the plaintiff has exhausted his administra- 

i 

tive remedies. 

12. Denied. It is specifically denied that there was any error 

of law and it is averred that the decision arrived at was made in the 
exercise of discretion. For further answer the answers to paragraphs 
9 and 10 of the complaint as set forth hereinabove, are repeated herein 
as though set forth in toto . j 

13. It is denied that the order of deportation against the plaintiff 
as entered by the defendant is based upon any erroneous conclusion of 
law and it is further denied that the said order of deportation is in any 
way arbitrary or capricious or that the defendant is acting in any arbi¬ 
trary or capricious manner. It is further denied that the defendant is or 
will cause plaintiff’s deportation by reason of any summary procedure 
and, to the contrary, it is averred that the procedure followed in the 
instant proceeding was in full compliance with the statute and regulations 


JA-9 
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and accorded the plaintiff complete due process of law. It is denied 
that the action of the defendant was in any way arbitrary and it is denied 
that the said action has resulted in any denial of due process of law to 
the plaintiff. 

14. It is denied that the plaintiff will be irreparably injured. 

It is averred that the defendant is proceeding in accordance with and 
pursuant to the appropriate statute and regulation. 

Second Defense 

For further answer and as a separate and complete defense to 
the complaint the defendant avers that the complaint fails to set forth a 
claim upon which this Court may grant relief. 

Third Defense 

For further answer and as a separate and complete defense to 
the complaint the defendant avers that the administrative proceedings 
have been properly conducted pursuant to law and regulation; that there 
has been no arbitrary or capricious determination made anywhere within 
the said administrative proceedings; that the final result is premised 
upon a careful consideration of the entire administrative record and the 
application of the appropriate statutory law; that there has been a judicious 
exercise of discretion by the administrative authorities; that that discre¬ 
tion having been reasonably and properly exercised and the determina¬ 
tions made within the proceeding having been reasonably and properly 
made, should not be disturbed by this Court. 

Fourth Defense 

For further answer and as a separate and complete defense to 
the complaint the defendant avers that the Court lacks jurisdiction of the 
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cause for the reason that the plaintiff seeks to review a determination 

i 

of the administrative agency which is "by law committed to agency dis¬ 
cretion" and as such, is exempt from review by the second exception of 
Section 10 of the Administrative Procedure Act, 5 U. S< C. 1009. 

WHEREFORE, having fully answered plaintiff’s complaint, de¬ 
fendant demands judgment together with the costs of this action. 

i 

/s/ Leo A. Rover 
LEO A. ROVER 
United States Attorney 


Filed: Sept. 14, 1955 
Harry M. Hull, Clerk 

MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant by his attorney, the United States At¬ 
torney, and moves this Court to grant summary judgment to the defend- 
ant on the grounds that: 

{ 

1. The complaint fails to state a claim upon which relief may 
be granted. 

2. There is no genuine issue of material fact and defendant is 
entitled to judgment as a matter of law. 

■ 

Attached hereto and made a part hereof is the complete adminis¬ 
trative record of the Immigration and Naturalization Service relating to 
the plaintiff. File No. A-5 960416. 

| 

/a/ ; _ 

LEO A. ROVER 
United States Attorney 
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Filed: Oct. 31, 1955 
Harry M. Hull, Clerk 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come on for hearing on defendant’s motion for 
summary judgment and plaintiff’s opposition thereto, the Court makes 
the following findings of fact and conclusions of law: 

FINDINGS OF FACT 

1. This is a petition for review under 5 U. S. C. 1009 and an 
action for declaratory judgment under 28 U. S„ C. 2201. 

2. The plaintiff is an alien, a native and citizen of Greece who 
entered the United States as a seaman in 1944 and who has since remained 
here. 

3. Deportation proceedings were instituted against the plaintiff 
in 1952 and a final order of deportation is now outstanding. 

4. During the course of the aforesaid deportation proceedings 
plaintiff submitted an application for suspension of deportation which 
application was denied initially by the special inquiry officer and finally 
by the Board of Immigration Appeals. 

CONCLUSIONS OF LAW 

1. The plaintiff is as a matter of law deportable from the United 

States. 

2. The denial of plaintiff’s application for suspension of deporta¬ 
tion was made in the proper exercise of the administrative discretion 
vested in the defendant. 

3. The defendant’s motion for summary judgment should be 
granted. 

/s/ Edward A. Tamm 
JUDGE 

DATED: 10/28, 1955 
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Filed: Oct. 31, 1955 
Harry M. Hull, Clerk 

i 

ORDER 

This matter having come on for hearing on defendants motion 
for summary judgment, the Court being fully advised in the premises 

I 

and having considered the pleadings and memoranda filed in the matter, 
and being of the opinion that there is no genuine issue of material fact 
and that the defendant is entitled to judgment as a matter of law, it is 
this 28th day of October, 1955, j 

ORDERED, ADJUDGED AND DECREED, that the defendant’s 
motion for summary judgment be and the same is hereby granted, and 
it is j 

FURTHER ORDERED, ADJUDGED AND DECREED, that the 
complaint be and the same is hereby dismissed, and it is 

i 

i 

FURTHER ORDERED, ADJUDGED AND DECREED, that the 

| 

Clerk of this Court is directed to return the administrative file of the 
Immigration and Naturalization Service which was attached to the motion 
for summary judgment, to the defendant 

! 

i 

/s/ Edward A. Tamm _ 

Judge 

I 

Filed: Nov. 2, 1955 
Harry M. Hull, Clerk 

1 

2 

! 

Notice of Appeal 

Notice is hereby given this 2nd day of November, 1955, that 
Demitrios Costas Melachrinos hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this court 





entered on the 28th day of October, 1955, in favor of Herbert Brownell, 
Jr., Attorney General of the United States, against said Demitrios 
Costas Melachrinos. 


Filed: Nov. 7, 1955 
Harry M. Hull, Clerk 


ORDER 

The Clerk of the Court is hereby ordered to transmit the entire 
original record in the above-entitled case to the United States Court of 
Appeals, forthwith. 


/s/ Edward A. Tamm 
JUDGE 

Nov. 7, 1955 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


File: A-9299968 New York A-9299968 

In re: DEMITRIOS COSTAS MELACHRINOS 

i 

IN DEPORTATION PROCEEDINGS 
IN BEHALF OF RESPONDENT: No one 
CHARGES: 

Warrant: Act of 1924 - No Immigration Visa 
Lodged: None 

i 

i 

APPLICATION: Suspension of Deportation or Voluntary Departure 

i 

DETENTION STATUS: Released under bond. 


ORAL DECISION OF THE HEARING OFFICER 
ENTERED ON MAY 28, 1952 

i 

DISCUSSION: This record relates to a 42 year old married male, a native 
and citizen of Greece who last entered the United States at the port of New 
York, New York on June 29, 1944 as a member of the crew of the SS ’’John 
Fairfield” and was admitted as a seaman. That entry has not been verified 
at this time. The record discloses that this respondent was, previous to 
the date aforementioned, in the United States and was deported from this 
country on November 20, 1943. The warrant of depdrtation which was 
dated April 21, 1943 made provision that if the alien returns to the United 
States from time to time and upon inspection is found to be a bona fide 
seaman and entitled to shore leave except for prior deportation, admis¬ 
sion under the 9th Proviso of the Act of February 5,, 1917 in reference to 
this ground of inadmissibility is hereby authorized for such time as the 
alien seaman may be admitted as a seaman. The respondent has testified 
that at the time of his last entry it was his intention to remain perma¬ 
nently in the United States and was not then in possession of an unexpired 
immigration visa. As he was not a bona fide seaman at the time of his 
last entry such entry was an unlawful one and he is deportable as charged 
under the Immigration Act of 1924. 

i 

The record shows that this respondent has no close relatives in the 
United States but has a wife, two children, and 6 brothers living in his 
native country. He is employed as a counterman eaJrning $55. 00 a week. 
His assets consist of $200.00 in cash and $600. 00 ip personal effects. 
Income tax receipt forms, records of employment and affidavits of wit¬ 
nesses show conclusively that respondent has resided in the United States 
in excess of seven years and was so residing on July 1, 1948. It is es¬ 
tablished that he has met the residence requirement for suspension of 
deportation under Section 19(c)(2)(b) of the Immigration Act of 1917, as 
amended. j 
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Suspension of deportation is a form of relief which is discretionary in 
its nature and may not be claimed as a matter of right. The respondent 
has no close family ties in the United States nor has he established any 
roots in this country. His wife, two children and six brothers reside 
in Greece. He owns his own home in that country. It appears from the 
record that he has been forwarding between 75 to $100 a month to his 
family in Greece. While, as previously indicated, this respondent meets 
the minimum statutory requirements so far as eligibility for suspension 
of deportation is concerned, it is believed that suspension of deportation 
is not warranted in the instant case. 

A check of the appropriate local and Federal records has failed to reveal 
an arrest or criminal record. He registered under the Selective Train¬ 
ing and Service Act of 1940 but is not presently required to register under 
the Selective Service Act of 1948. Inquiry has disclosed that the alien 
has no connection with subversive groups. He has submitted affidavit of 
witnesses to establish that he has been a person of good moral character 
for the preceding five years. On the record the alien has established 
his eligibility for voluntary departure in lieu of deportation. The re¬ 
spondent herein is not eligible for preexamination by reason of the fact 
that the latest available information shows that the respondent who is a 
quota immigrant under Section 6(a)(3) of the Immigration Act of 1924 is 
chargeable to the Greek quota which is over-subscribed and thus he is 
unable to obtain the prompt issuance of an immigration visa. 

FINDINGS OF FACT AS TO DEPORTABILITY: On the basis of the entire 
record it is found: 

(1) That the respondent is an alien, a native and citizen 
of Greece; 

(2) That the respondent last entered the United States at 
the port of New York, New York on June 29, 1944 as 
a member of the crew of the ’’John Fairfield” and was 
admitted as a seaman; 

(3) That the respondent at the time of this entry intended 
to remain permanently in the United States; 

(4) That the respondent at the time of this entry was not 
in possession of an unexpired immigration visa. 

CONCLUSION OF LAW AS TO DEPORTABILITY: On the basis of the 
foregoing findings of fact, it is concluded: 

That under Section 14 and 15 of the Immigration Act of 
May 26, 1924 the respondent is subject to deportation 
on the ground that at the time of entry he was an immi¬ 
grant not in possession of a valid immigration visa and 
not exempted from the presentation thereof by the said 
Act or regulations made thereunder. 
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ORDER; It is ordered that the alien's application for suspension of 
deportation be denied. 

IT IS FURTHER ORDERED that the alien be required to depart from the 
► United States without expense to the Government within such period of 

time and under such conditions as the officer in charge deems 
appropriate. 

IT IS FURTHER ORDERED that if the alien fails to depart when and as 
, required, the privilege of voluntary departure shall be withdrawn with¬ 

out further notice or proceeding and the alien deported from the United 
States pursuant to law on the charge stated in the warrant of arrest 


i 

I 

/s/ Joseph J. Mack 
J. J. MACK 
Hearing Officer 

i 

| 

| March 12, 1953 


File: A-9299968 - New York 

In re: DEMITRIOS COSTAS MELACHRINOS 


IN DEPORTATION PROCEEDINGS 


i 

IN BEHALF OF RESPONDENT: Leo E. Ypsilanti, Esquire 

51 Chambers Street 
New York 7, New York 
(Heard: October 8, 1952) 

i 


CHARGES: 


Warrant Act of 1924 - No immigration visa 
Lodged: None 

APPLICATION: Suspension of deportation - Seven years' residence 

j 

DETENTION STATUS: Released on bond 


This is the appeal of a 42-year-old married male alien, native and citizen 
of Greece, who last entered the United States at the port of New York on 
June 29, 1944 as a crewman on the SS "John Fairfield, " from a decision 
of the Hearing Officer at New York on May 28, 1952, finding the alien 
deportable on the charge in the warrant of arrest, denying suspension of 
deportation, and granting voluntary departure with the alternative order 
that should the alien fail to depart, that he be deported pursuant to law. 


i 
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Counsel has appeared in oral argument before this Board and has re¬ 
quested that the alien be granted the maximum discretionary relief. 
Counsel has emphasized that between 1942 and 1944, this alien gave 
service as a seaman during a critical period of World War II; that he 
likes the United States and its people; and that he desires to remain here 
and support his family. 

The testimony in this record shows that this alien has alleged that he 
came to the United States as a seaman in 1940 and continued working in 
that occupation up to 1943. He was the subject of warrant proceedings 
in 1943 and a warrant for deportation issued on April 8, 1943. The 
record shows that this alien departed by shipping foreign on November 
20, 1943. He contends that he continued work as a seaman up to the 
time of his last entry on June 29, 1944. 

The alien has submitted evidentiary data showing that he has been resid¬ 
ing in the United States for a period of seven years and was residing here 
on July 1, 1948. He has no dependents or close family ties in the United 
States. It appears to be true that he gave some service as a seaman 
during World War II. However, it is noted that he resumed his calling 
as a seaman on November 20, 1943 after a warrant for deportation had 
been issued. In less than one year thereafter, he abandoned his occupa¬ 
tion as a seaman during a critical period of World War II. 

Notwithstanding the fact that this alien meets the residential require¬ 
ments for suspension of deportation under Section 19(c)(2)(b) of the Im¬ 
migration Act of 1917, as amended, the facts and circumstances in the 
case do not warrant the granting of that relief. We have carefully ex¬ 
amined the evidence relating to the request for suspension of deporta¬ 
tion, in connection with the points argued by counsel, and we find that 
voluntary departure is the maximum relief that should be granted. The 
appeal will be dismissed. 

ORDER: It is ordered that the alien’s application for suspension of 
deportation be denied. 

IT IS FURTHER ORDERED that the appeal from the decision of the 
Hearing Officer on May 28, 1952, be and the same is hereby dismissed. 


Chairman 
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QUESTION PRESENTED 


In a deportation case where appellant alien, a Greek citizen who 
entered the United States as a seaman and has since remained, did not contest 
his deportability for failing to possess a valjd visa, and where the hearing 
officer denied appellant's application for suspension of deportation upon 
a finding that appellant's wife, children and home were in Greece and 
appellant had neither close family ties nor had established any roots in 
the United States, and where the Board of Immigration Appeals affirmed the 
hearing officer, and where appellant sought declaratory judgment and judicial 
review in the District Court, and where the applicable statute vests 
appellee with discretion to suspend deportation of aliens, in the opinion 
of the appellee, the following question is presented: 

1. Was the District Court correct in granting appellee’s motion 
for summary judgment on the ground that appellee's denial of appellant’s 
application for suspension of deportation was a proper exercise of adminis¬ 
trative discretion? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,961 


DEMITRIOS COSTAS MELACHRINOS 


Appellant 


HERBERT BROWNELL 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELI.EE 


OOUNTERSTATEMENT OF THE CASE 

Appellant is an alien — a 42 year old Greek native and citizen 

who entered the United States on June 29, 1944, as a seaman. He was taken 

'into custody in 1952 under a warrant for deportation on the ground that 

at the time of his entry into the United States he did not possess a valid 

1 / 

immigration visa (J.A. 15,167. 

On May 28, 1952, a hearing officer of the Immigration and Naturali¬ 
zation Service, after appellant had filed appli cation to suspend th e deport- 
atifln-proceedings, found that: appellant had intended at the time of his 
entry in 1944 to remain permanently in the United States, that appellant 
had resided continuously in the United States for more than seven years, 
that appellant had been a person of good moral;character for the preceding 
five years, that appellant had total assets amounting to $800.00 and was 
employed as a counterman at $55.00 per week and that appellant had no con¬ 
nection with subversive groups (J.A. 15-16). 

The hearing officer, however, also found, Vu sp in&low d o pewei j 


Jj See 43 Stat. l6l (1924) (later amended by 66 Stat. 181 (1952), 8 U.S.C. 
§ 1181(a)(1) (1952); 43 Stat. 162 (1924) (later amended by/Stat. 204 (1952), 
8 U.S.C. s 1251(a)(1) (1952). 66 
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Suspension of deportation is a form of relief wh±$h is discre¬ 
tionary in its nature and may not be claimed as a matter of right. 
The respondent has no close family ties in the United States nor has 
he established any roots in this country. His wife, two children 
and six brothers reside in Greece. He owns his own home in that 
country. It appears from the record that he has been forwarding 
between 75 to $100 a month to his family in Greece. While, as 
previously indicated, this respondent me*ts the minimum statutory 
requirements so far as eligibility for suspension of deportation is 
concerned, it is believed that suspension of deportation is not 
warranted in the instant case.” (J.A. 16) | 


Appellant Melachrinos appealed from the hearing officer's final 
order denying his application for suspension of deportation and permitting 

him to make a voluntary departure in lieu of deportation. On March 23, 1953, 

i 

the Board of Immigration Appeals, after a hearing at which appellant was 
represented by counsel, affirmed the decision of the hearing officer and 

i 

dismissed the appeal. The Board in its opinion restated the evidence and 

! 

in addition noted that in 1944 appellant had "abandoned his occupation as a 

seaman during a critical period of World War II". The Board then concluded: 

"Notwithstanding the fact that this alien meets the resi¬ 
dential requirements for suspension of deportation under Section 
19(c)(2)(b) of the Immigration Act of 1917, as amended, the facts 
and circumstances in the case do not warrant the granting of that 
relief. We have carefully examined the evidence relating to the 
request for suspension of deportation, in connection Vith the 
points argued by counsel, and we find that voluntary departure is 
the maximum relief that should be granted. The appeal will be 
dismissed." (J.A. 18) 

i 

On June 27, 1955, appellant filed an action in the District Court 

i 

seeking a declaratory judgment and for review under the Administrative Pro¬ 
cedure Act, 5 U.S.C. § 1001 et seq . (1952) (J.A. 1-5). 

On October 28, 1955, the District Court granted appellee's motion 

! 

for summary judgment, concluding that appellant was as a natter of law 

i 

deportable and that the denial of appellant’s application for suspension of 
deportacion was made in the proper exercise of the discretion vested in 
appellee (J.A. 12-13). i 

i 

On November 2, 1955, appellant noted his appeal from the judgment 

j 

below and on November 10, this Court granted a stay of deportation (J.A. 13). 





STATUTES INVOLVED 


Act of June 28, 1940, c. 439, Title II, 5 20, 54 Stat. 671 provides in part: 

In the case of any alien . . . who is deportable under any 
law of the United States and who has proved good moral character for 
the preceding five years, the Attorney General may permit such alien 
to depart the United States to any country of his choice at his own 
expense, in lieu of deportatinn, or suspend deportation of such alien 
if not racially inadmissible or ineligible to naturalization in the 
United States if he finds that such deportation would result in 
serious e cono mi c - dofepirafiryt;. t.q a citizen ?;r leya.Tlv resident al ien 
who is the spouse, parent, or minor child of such deportable alien. 


Act of July 1, 1946, c. 783, 62 Stat. 1206 provides in part: 


In the case of any ilien. . . who is deportable under any 
law of the United States and who has proved good moral character for 
the preceding five years, the Attorney Generaljnay (1) permit such 
alien to depart the United States to any country K>f his choice at 
his own expense, in lieu of deportation; or (2) auspend depor tation 
of such alien if he is not ineligible for na turalization or if 
ineligible, such ineligibility is solely by reason of his race, if 
he finds (a) that such deportation would result in serious economic 
detriment to a citizen or legally resident alien who is the spouse, 
parent, or minor child of such deportable alien; or (b) that such- 
alien has resided continuously in the United States for seven years 
or more ani is' residing in the United States upon the effective date 
of this Act. . . . Upon the cancellation of such /deportation/ 
proceedings . . . the Commissioner shall record the alien’s admis¬ 
sion for permanent residence as of the date of his last entry into 
the United States and the Secretary of State shall, if the alien was 
a quota immigrant at the time of entry and was not charged to 
the appropriate quota, reduce by one the immigration quota of the 
country of the alien’s nationality. 






■ ► V‘f, 


SUMMARY OF ARGUMENT 

Appellee made findings of fact and conclusions therefrom that consti- 

j 

tuted a reason for denial of appellant’s application for suspension of 
deportation. The record discloses the fact that appellee exercised his dis- 

i 

•retion in the instant case. Appellee did not improperly exercise his 
discretion because his denial was in no way actuated by any considerations 
intended by Congress not to be relevant to proceedings of this kind. Denial 
of suspension of deportation* by appellee for lack of close family ties and 
of roots in this country is eminently reasonable and a proper exercise of 

j 

discretion. 
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ARGUMENT 


ion of Deportation Was Properly Denied 


Appellant concedes that there can be no Judicial review of adminis¬ 
trative discretion when it is "exercised free from abuse and caprice" (Br. at 
p.6). Accordingly, it is well settled that the Attorney General's power to 
suspend deportation is discretionary and is not subject to Judicial review 
absents clear showing of abuse of discretion or failure to exereise discre¬ 


tion. See Caddeo v. McGrancry . 92 U.S. App. D.C. 19, 202 F. 2d 807 (1953); 
Kaloudis v. Shaughnessy . 180 F. 2d 489 (2d Cir. 1950); Weddeke v. Watkins . 

166 F. 2d 369 (2d Cir. 1948), cert, denied 333 U.S. 876; Adel v. Shaughnessy . 
183 F. 2d 371 (2d Cir. 1950); Ciannanea v. Neely . 202 F. 2d 289 (7th Cir. 
1953); Kav adias r. Cross. 82 F. Supp. 716 (D.C. Ind. 1948), rev'd on other 
grounds 177 F. 2d 497 (7th Cir. 1949). 

Appellant seems to contend on the one hand that the specific findings 
of fact necessary to support appellee’s action of denial were lacking in the 
instant case (Br. at p. 7) and on the other hand that the finding upon which 
the denial was based should not even have been considered by appellee,(Br. at 
p. 10). A cursory reading of the orders by both the hearing officer and the 
Board of Immigration Appeals discloses not only specific findings that consti¬ 
tuted the reason for appellee’s denial but also discloses the fact of reeord 
that appellee actually exercised his discretion as required (J.a. 15-18). 

The hearing officer found: "The respondent (appellant) has no 
close family ties in the United States nor has he established any roots in 
this country. His vife, two children and six brothers reside in Greece, He 
owns his own home in that country. ... he has been forwarding between $75 
to. $100 a month to his family in Greece." The hearing officer then 
concluded: ". . . it is believed that susoension of deportation is not 
warranted in the instant case" (J16).* The Board of Immigration Appeals 
affirmed the decision, dismissing the appeal, and thereby implicitly adopted 


the hearing offi< 


findings. Moreover the Board in its order stated: 


r ue have carefully examined the evidence relating to the request for suspension 


of deportation, in connection with the points argued by counsel, and we find 
-•’••.v. voluntary departure is the maximum relief that should be granted' 1 (J.A. 18) 


This would seem to meet the requirement set forth by this Court in Hatzistafrou 
v. Brownell . D.C. Cir. No. 12631 (June 16, 1955), that "appellant is entitled 

I 

tc have the record disclose the fact . . . that the Attorney General actually 
exercised his discretion as to the prayer for suspension of deportation" (Slip 

I 

opinion at p. 4). 

But appellant also contends that denial of his application for sus¬ 
pension of deportation -was "actuated by considerations that Congress could 

I 

not have intended to make relevant" and, therefore, that the Attorney General 

i 

j 

has abused his discretion by an improper exereise thereof (Bri at p. 6). 
Consequently, appellant asks this Court to set aside the order and remand for 
further hearing. Appellant argues that the basis for denial of relief by 
appellee was that he had "no family ties in the United States^, but, he urges, 
this consideration was not intended by the Congress to be relevant when appel¬ 
lee acts upon applications for suspension of deportation (Br. at p. 10). 

_ 2 / 3J 

Appellant cites section 19(c)(2) of the Immigration Act of 1917 and its amend¬ 
ment in 194^to show an intent by Congress that family ties in the United 
States by a deportable alien "is no longer an element to be considered in 

the exercise of the Attorney General*s discretion for a favorable decision 

! 

on 3n application for suspension of deportation" (Br. at p. 12). Appellant, 
however, has misread the acts of Congress and misconstrued the intent of 
Congress. i 

The so-called element of "no family ties" was never in the statute 
and there is no Congressional pronouncement that such a factor is an improper 
consideration for the Attorney General in exercising his discretion on whether 

I 

i 

to suspend deportation of aliens. Senate Report No. 1204, 80th Cong., 2d. 

Sess. (1948), accompanying the 1948 amendment to the Nationality Act of 1917, 
reads in pertinent part: 

The bill, as amended, has a twofold purpose: (1^ to enlarge 
the class of deportable aliens v f h o are eligible for suspension of 
d eportation in the discretion o'f -. he Attorney General ,. . . 

JJ ActJune id, 1946 , _ c. 439 Title Ll, § 20 , 54 Stat. 671. Appellant 
filed his application for suspension of deportation in May 1952 which was 
prior to the enactment or effective date of the Im-dgration and Nationality 
Act of 1952. Accordingly, the 1917 Act was applicable, Miyagj v. Brownell. 

_U.S. App. D.C. _, D.C.Cir. No. 12492 (October 13, 19551. 

J$! Act of July 1,1948, c. 783,62 Stat. .•?0o. 


\ 


0 


The present law provides in substance that the Attorney General may 
suspend deportation of certain aliens if he finds that such deporta¬ 
tion v.oujdl result in seridua economic detriment to a citizen or 
legally resident alien who is the spouse, parent or minor child of 
such deportable alien. . . . The committee favors those provisions 
/of the proposed bill/ as it passed the House of Representatives, 
which ehlarge the class of deportable aliens who are eligible for 
for suspension of deportation in the discretion of the Attorney 
General. 

It is the information of the committee that there are a number 
of worthy cases in which persons, deportable on technical grounds, 
have lived in the United States for many years, but have no close 
family ties so as to enable them to become eligible for discretionary 
relief on the basis of serious economic detriment to a citizen or 
legally resident alien, who is the spouse, parent, or minor child 
of such persons . The committee has already considered and recommended 
the enactment of private bills to adjust the immigration status of 
certain deportable aliens who are in this general category. It is 
only Just that other persons in this category who have not been 
favored by the introduction of private bills should have their cases 
considered for relief. (Emphasis supplied). 


/ 


This report is set out in full in 2 U.S. Code Congressional Service, 


p. 2234-37, SOth Congress, Second Session (194S). 


Thus, it is seen that Congress intended by the amendment only to 


permit the Attorney General to exercise his discretion whether or not to 


suspend deportation in all cases where a deportable alien showed good moral 
character for five years preceding and either seven year’s continuous residence 
or that deportation would cause serious economic detriment to certain members 
of his family who were citizens or legally resident aliens. See Weddeke v. 
Watkins , supra , at 373. It was an attempt to enable more aliens to become 
eligible for suspension of deportation by the Attorney General in the exercise 
of his discretion. See Adel v. Shaughnessy . supra . at 372. The phrase "no 
close family ties" in the Senate Report, quoted hereinbefore, refers to the 
factor of "serious economic detriment" suffered by the alien’s family legally 
here, not to the factor of an alien’s lack of family ties and failure to 
establish roots in this country — which was the basis for denial of relief 
in the instant case. Congress neither expressly nor implicitly prohibited 
the Attorney General from considering in passing upon applications for relief 
the factor whether an alien had c2cse family ties in this country. 

7*'j reason tiiat Congros'j die not prohibit the Attorney General from 
weighing as a factor in nis determinations on applications for relief from 
deportation the family ties that an alien had in the United States is quite 
clear. It would be difficult to imagine a more cogent consideration. Nothing 


could be more important when making a decision whether to admit one alien, 
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who has entered illegally, for permanent residence and consequently to reduce 
by one the immigration quota of the country of that alien’s nationality 
than to ascertain to what extent the alien has become and can become part 
of this country and a future good citizen. The existence of clbse family 
ties here is essential to such a determination. See Ciannanea v. Neely , supra, 
at 293. ! 

i 

The factor relied on by the Attorney General also demonstrates 
that his denial was not arbitrary or capricious, but, on the contrary, 

i 

eminently reasonable. In view of this factor upon which the denial of 

i 

suspension of deportation was clearly based, the language of the Supreme 
Court in Man ell o v. Bonds, 349 U.S. 302, 313-314 (1955), is;particularly 

i 

appropriate: "The Board of Immigration Appeals considered the Availability 
of discretionary relief. . . The Roard denied the requested relief, giving 
reasons. It is not for us in this proceeding to pass on the faictors relied 
on by the Board in reaching its conclusion. It is sufficient to observe that 

i 

all had basis in the record . . . 

i 

Appellee, by his lawfully designated subordinates, exercised his 

discretion as a matter of fact and don'ed appellant’s request for suspension 

1 

j 

of deportation. The exercise of discretion was in no way based on any 
consideration prohibited by Congress. On the contrary, appellee exercised 
his discretion properly. Therefore, the District Court was clearly correct 
in granting appellee’s motion for summary judgment. 


CONCLUSION 

j 

Wherefore it is respectfully submitted that the! judgment of 


the District Court be affirmed. 


's/Leo A- Kcve; 


• m"; a *yy.'-VC 

u.- 1 V . a /J • J-J** 

United States Attorney 


1'y'IU CAK&LU 

Assistant. United States Attorney 

i 

/s/Kitty 8 . Frank _ 


tflTV: B. FRANK 
As si ;.tant United States Attorney 

| 

/?/J ohn W. Kerr-, III _ 

W. KZFN/III j 

Asjistarvt United States Attorney 
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I hereby certify that I have this 27th day of December, 1955, 
sent a copy of the mimeographed brief for appellee in the above^-entitled 
case by official United States mail to the attorney for appellant addressed 
as follows: Joseph J. Lyman, Esquire, 1001 Connecticut Avenue,; N. W., 

I 

Washington, D. C. 

i 

i 

i 

! 

. i 

/s/John W. Kern, III _ 

JOHN W. KERN, III 

Assistant United States Attorney 
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REPLY BRIEF OF APPELLANT 

i 

i 

Appellant's argument, reduced to its simplest terms, is this: 

The Attorney General attempted to exercise his discretion under Section 

19(c)(2)(b) of the Immigration Act of 1917, as amended, in passing upon 

i 

appellant's application for suspension of deportation, j The mere fact that 
a statute exists which permits deportable aliens to adjust their immigra¬ 
tion status and seek suspension of deportation requires that ordinary 

! 

fairness be exercised in passing upon an application for such relief. 

This means that if the Attorney General, in his discretion, decides to 
deny the application, he should give reasons therefor. The Attorney 
General here did give a reason. The reason he gave for denying the ap¬ 
plication was that appellant had no family ties in the United States. No 
other reason based on common sense exists anywhere in the decision 
(J.A. 15-17). Appellant says, and logically so, that Section 19(c)(2)(b) 
of the Immigration Act of 1917, as amended, specifically foreclosed the 

i 

Attorney General from considering the element of "no family ties" as a 

i 

basis for his decision. As we said in our brief (p. 11) reciting from 
Senate Report No. 1204 in pertinent part* 


i 
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'It is the information of the committee that there are 
a number of worthy cases in which persons, deport¬ 
able on technical grounds, have lived in the United 
States for many years, but have no close family ties 
so as to enable them to become eligible for discre¬ 
tionary relief on the basis of serious economic detri¬ 
ment to a citizen or legally resident alien, who is the 
spouse, parent, or minor child of such persons. * * * 

It is only just that other persons in this category who 
have not been favored by the introduction of private 
bills should have their cases considered for relief. ” 

Unless the Attorney General can show a better reason than the incident 
of Tt no family ties” for denying appellant’s application for suspension of 
deportation, then the whole purpose for the existence of the statute be¬ 
comes meaningless. 

The Government’s argument, in the simplest terms, is that the 
Attorney General has exercised his discretion and reviewing courts, 
despite the power vested in them by the Administrative Procedure Act, 
cannot review the basis or the reason behind an exercise of discretion. 

To accord credence to the reckless decisions of the Attorney General’s 
hearing officers — which ought to be scrutinized with great care — is no 
service to our concept of due process of law and does violence to the 
purpose behind the existence of Section 19(c)(2)(b) of the Immigration 
Act of 1917 which looks toward the selection of aliens to become citizens 
for the welfare of our country. 

’’Due process requires more than that a deprivation of liberty be 
not based on facts that are insufficient. It requires that a deprivation be 
based on facts that are sufficient and are found after a hearing. ” 
Shachtman v. Dulles , (C.A. D. C., 1955), No. 12,406 (slip opinion p. 12). 
The Attorney General ignored the limits of his power to exercise his dis¬ 
cretion prescribed by the 1917 Act. In over-stepping these bounds he 


3 


i 

inflicted a deprivation of liberty upon the appellant’s right to seek sus¬ 


pension of his deportation under the statute. It was also stated in the 


! 

Shachtman case, supra , (slip opinion p. 11): 


"Those who inflict a deprivation of liberty are not the 
final arbiters of its legality. Due process of law is 
a judicial question. Arbitrary action is not due proc- 
i ess of law." 

i j 

I ! 

The Government contends that once the Attorney General has spoken. 


this Court is without power to review his reasons. Such reasoning is not 

consonant with the Shachtman case, supra, or indeed any other reason- 

| 

able conception of review of bureaucratic fiat. 


Analysis of Appellee’s Cases Cited 

i 

The cases cited in appellee’s brief (p. 5) are not in point for the 
reason that there is no issue that the Attorney General exercised his 
discretion arbitrarily. This would have assumed that the Attorney 
General was exercising his discretion within the bounds allowed him by 
Section 19(c)(2)(b). All of the cases cited by the appellee have as their 

i 

basic premise the exercise of the Attorney General's discretion within 
the bounds of authority allowed him by law. The attack against the At¬ 
torney General’s discretion in those cases was directed at arbitrariness 

i 

I 

rather than whether or not it actually existed. 

i 

To say that the Attorney General considered other factors than 
"no family ties" comes a little late at this stage of thte proceedings to 
support his erroneous and illegal actions. 


Conclusion 

- I 

Appellant respectfully submits that the action of the Attorney 

i 

General in this case is renewable by this Court and that this Court 
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should find that he attempted to exercise his discretion outside the bounds 

i 

allowed him by Section 19(c)(2)(b) of the Immigration Act of 1917. 

i 

i 

/s/ Joseph J, Lyman _ 

Joseph J. j Lyman 
Attorney for Appellant 

i 

i 

i 

Certificate of Service 

I hereby certify that a copy of this Reply Brief was delivered to 

Leo A. Rover, Esq., United States Attorney, U. S. District Court House, 

i 

Washington, D. C., Attorney for Appellee, this 4th day of January, 

1956. 


Joseph J. | Lyman 
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